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Introduction

America’s regulation of toxic substances thorough the Toxic
Substances Control Act (“TSCA”) is deeply flawed. The societal
costs of toxic substances are not reflected in the price firms and
consumers pay. Therefore these substances are overproduced and
cause severe negative heath effects often borne by most vulnerable
members of society.! Though TSCA has remained largely intact
for over 30 years, there is currently interest in Congress,? the
environmental and public health community,® and the business
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community* for reform. This Field Report will provide an
overview of the current regulatory regime and its problems, and
advocate that (1) chemical producers be required to test and
submit toxicity information about their products to EPA before
placing them on the market; (2) information regarding chemicals
be made available to the public; and (3) the burden EPA must
meet before taking regulatory action be lowered.

Problems with the TSCA Regime

The primary problems with the TSCA regime I will discuss here
are (1) EPA generally cannot meet the high burden of establishing
a chemical is dangerous enough to warrant testing; (2) EPA —and
the public—lack adequate information on potential health and
environmental risks of toxic chemicals; and (3) the statutory
requirements EPA must meet to regulate a substance are too strict.

The current TSCA regime places the burden on EPA to
demonstrate a need for data on a chemical’s toxicity rather than
on a company to demonstrate that a chemical is safe. Specifically,
firms need not test their substances or submit toxicity information
unless EPA first demonstrates a chemical presents an
“unreasonable” risk of injury or will be produced in substantial
quantities and that either (a) there is or may be significant or
substantial human exposure to the chemical or (b) the chemical
enters the environment in substantial quantities.> Promulgating
rules sufficient to require testing is therefore too expensive for the
EPA to do frequently. As a result, EPA is forced to rely on
voluntary reporting which may not be complete or accurate.” This
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asymmetrical information prohibits both EPA and the public from
making informed decisions, particularly since EPA is prohibited
from sharing even the information it does obtain under TSCA’s
confidentiality and trade secret provisions.® The TSCA regime
therefore fails in that EPA lacks information sufficient to regulate
chemicals, and individual consumers cannot make informed
choices about which chemicals they use.

Yet even if EPA had sufficient data, while TSCA authorizes EPA
to promulgate rules to regulate chemicals (by banning, limiting
use, etc.), the statutory requirements EPA must meet to do so
present a legal burden that is difficult to overcome. Specifically,
in order to regulate an existing chemical under section 6 of TSCA,
EPA must find that there is a reasonable basis to conclude that the
chemical presents or will present an “unreasonable risk” of injury
to health or the environment.? And further, TSCA and the courts
interpreting it require that a final rule be supported by the fairly
stringent “substantial evidence” standard.’® Meeting this burden
has proven so difficult that since Congress passed TSCA, EPA has
issued regulations to ban or restrict the production or use of only
five existing chemicals or chemical classes.!? Clearly the current
TSCA regime would benefit from reform.

Proposed TSCA Reform

I propose that (1) producers be required to test their products
and submit toxicity information to EPA before placing them on
the market; (2) the information EPA collects regarding chemicals
on the market be made available to the public; and (3) the burden
EPA must meet to take regulatory action be lowered.

Chemical producers should be required to determine the
properties of their products before selling them, which may
require additional testing.l2  This is not an unreasonable
requirement; producers of drugs or pesticides already have the
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burden of providing to the government information sufficient to
demonstrate their products’ safety.’*> Further, American chemical
producers wishing to sell products in Europe or Canada must
abide by a similar regulatory framework.1* TSCA would be made
more effective if it required companies to disclose information and
possibly test their chemicals before the chemicals are put on the
market —instead of only after EPA makes the necessary findings
and promulgates a testing rule. Once EPA has this information, it
should be required to share it with the public. Trade secrets will
remain protected under existing law, and more information can
allow consumers to make more informed choices.’> And finally,
the burden EPA must meet before taking regulatory action should
be lowered. Specifically, (1) the “unreasonable risk” standard that
EPA must meet to regulate existing chemicals under section 6 of
TSCA should be changed to a “potential significant risk”
standard; and (2) the standard for judicial review that currently
requires a court to reject a TSCA rule unless it is supported by
“substantial evidence” in the record should be changed instead to
the “arbitrary and capricious” standard otherwise applicable to
agency decisions under the Administrative Procedure Act
(“APA”).1e  These changes would allow EPA to take the
regulatory actions it needs to protect Americans from dangerous
chemicals, and have these actions upheld by the judiciary.

Concerns
Given this new regulatory ability, EPA will be able to acquire
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information, and to ban or limit the use of the most dangerous
chemicals—so long as it does not do so in an “arbitrary or
capricious” way. While these changes will reduce the severe
harms to public health the current regulatory regime permits, they
also raise some concerns: increasing the costs of chemical
production may have anticompetitive effects and may stifle
innovation. However, these concerns can be addressed as follows.

The number of chemicals all firms bring to the market is likely
to be inversely proportional to the cost of compliance with
regulatory mandates such as increased testing. Further, smaller
tirms may be particularly disadvantaged —even pushed out of the
market altogether —if they are unable to raise the capital needed
for required testing. Therefore, to foster continued innovation in
chemical production, the requirements for testing could be based
on production volume and suspected negative health effects.1” For
example, in Canada and the European Union, testing
requirements for chemicals that are not widely used are less
extensive and complex than for those for high-volume chemicals.18
And EPA already uses models to predict how risky a chemical
will likely be based upon its structure and relation to other similar
chemicals.?

Conclusion

America’s regulation of toxic substances thorough the Toxic
Substances Control Act is failing to protect Americans from the
negative health effects of toxic chemicals. However, through
several straightforward reforms, Congress could empower EPA to
collect and disseminate information regarding chemical toxicity,
and use this information to force firms to internalize the
significant costs associated with overproduction of toxic
substances. If this is done in a way that is sensitive to the need to
maintain an innovative chemicals industry, America can more
effectively pursue the dual goals of health and chemical
innovation.
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